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MATTER OF: Kinnett Dairias, (nc.

DIGEST:

Protest concerning reasonablensss of contract
prices and adequacy of anticipated compatition

in regard to determination not to sat aside
procurement for small business is denied, since
such mstters are business judgmants requiring
exercisa of broad discretion by contracting
officer which will nct ba quastioned by GAO sbaent
frauvd or bad faith,

i .

. Iuvitii;‘icn for bids (IFB) No. DSA13H-76-B~8570 was issued on
August 31;'1976, by the Difenss Supply Agency's Defense Personnel
'Support Ceifer (DPSC), Philadslphia, Pennsylvania. The IFB solicited
bide to surply four groups of milk and ice cream products on a
requireasnts basis to Yort Benning, Georgia, for ths period December 1,
1976, to May 31, 1977. Group I consisted of milk and milk products
for troop issus and exchange cafetericzs; Group II, of miik and milk
yroducts for commissary resals; Group IIl, of ice nream for troop
issue and exchange cafeterias; and Sroup IV, of ice cream for com-
pissary rasale.

The IFB was initially issued as an unrestricted solicitation,
Upon recaipt of the I¥S, Kinnatt Dairies, Inc. (Kinnett), a small
business, requested that th: procurement be set aside exclusively
for small business participation. The contracting officer then
determined that, in accordance with Arxed Services Procurement
Asgulation (ASPR) # 1-706.5(a) (1) (1976 ed.), Group I should be st
agide’ for small business, and formalized that determination by the
{ssuance of amendment 0001 to the IFB on September 14. In this
connection, ASPR § 1-706.5(a) (1) (1976 ed.) provides in pertinent

part:

"&.® % the entire amount of an individual
procurement * ® # ghall be sst aside for
exclusive small business participation # & #
if the contracting officer Jetermines that
there iz reasonable sxpoctation that offers




3-187501

will be obtaiped irom a sufficient number of
ible small bBusimess concerng so that
ovards will be made «t resasomsable prices.
Total set-asides shall not »= uads umless
such & ressonadls expactation exiats, * ¢ #
Although past procurament history of the item
or similar iteus is always important, it is
not the only factor which should ba considered
in determining whethar a reascnable axpectation
exists."

Subasquently, the Small Business Administration (83A) repressntative
to DPSC recoumended that the eniire procursment be smended to a small
business set-aside, but the recommendation was rsjectsd, An appeal by
the 5BA representative to the Chisf of the Purchasing Office was denied,
On September 24, Kimnett filed a protest with our Office against th
decision not to restrict the entire procurement.

. The contracting officer states that his determination to set-aside
Group I only was based upon a nunber of considerations. Since 1370,
the procurement of cvesala milk and ice 2ream at Port Bemning, and lhcc
1973, of troop issus milk and ice cru-\h-vn bdaen sat aside axclusively
for small business participation.--Kinnelt has received uvery stvard
tudcr thoss solicitations. In the last five procurerents of troop iesue
mil'- (Group I under the present IFB), Kimnett's succeisful bid ranged
from' 0.3 percent to 9.9 percent lower than the second low bid, averaging
6 percant luwer; for resale milk (Group II), the range wss 4 percent to
15 percent, with a 9.92 psrceanc average; for troop issue ice craam
{(Group III) the range was 22 parcent to 63 percent, averaging 43.2
percent; and for resale ice rream (Croup IV), the range was 16,7
percent to 59 parcent, aversging 33.34 percent (these percentages are
computed by dividing the sscond Low bid by the difference batween that
bid and Kinnett's low bid). The contracting officer states the follow-
ing concerning his preparation of the instant solicitation:

"The Contracting Officer had previously conducted
extensive discussions with industry representatives

and others familiar with the industry and, thrrugh
these cnnversations and bolstered . by his own experience,
had determined that for a competitive situatism to
exist in the milk area vendors®’ offers should He

within 6X nf each other. Tha basis behind this
rativnale is that the milk industry is ooe of th:

most highly govermmentally regulated businessas in
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the nation. As a result, milk procassors buy
their rav milk at nearly identical prices in
apy given geographical area. The only alsments
which are added to this prics are the veandor's

profit mergin after expensas and his transporta~-
tion costs. * & A"

The contracting officer further states that "Since the principal
additions to s milk pidder's price are his profit and transportation
factors,” and since Kinnett is located 73 wuiles nearer to . .rt Benning
than any other small buginess bidder, "It 1s thus apparent * # & that
Kinnett bas a virtual lock-ir on the procurement * ®# #, Dus to this

situvation, no competition among the bidders exists and Kinnatt. in
scxuality, has bacome a mingle source.”

m .contracting officer cofiisnds that, in view of this "sipgle
sourcve” status, and since the large price ranges in thbe prior prorure-
‘mants of the group 1I, II), and IV itmme sppsar to indjcate that'there
has been in fact no cupnivit!.n pressure on Kinmuett 4in: bidding on those
ituus, he has besn unable to adequitely support the riasonsbleness of
nnutt'l prieu. .In.this comnection, the contracting officer argues
that although he racogaises that the Sovernment sxpects to and does pay

a "premiua”ito smsll business by setting aside procurements for its
ueluive participstion, he is also bound by the direction of ASPR §
1~300.1 (1976 ed.) that "All procurements * * % ghall be nade on a
competitive basis to the maximum practicabls extent,"” and thus must
ensure that such "premius'" in fact is determined in an atmosphere
involving thc maximum amount of competition m acticable.

Kinnatt ‘contends that th. dacision to tutricc only a portion of
the procuremect is "ubitnry, capriciocs, without reason or founda-
tion, and wot based upon a consideration of al. relevant factors."
Kinnatt argues that the salection «f a3y percentage price differcutial
as 8 basis for deteruining whether to sat aside a procurement is
improper. Kianett contends that ASPR § 1-706.5(a) (1) (1976 ed.)

"does not demand that compe:titive prices be tendersd, but merely

that compatitive small business take part in the biddiu " Ian this
comnaction, Kinnett citeca ASPR § 21-126(c) (1) (1976 e£.) end ASPR §
3-807(B) (1) (1976 ed.) to support its argument taat the prior procure-

ments at Fort Benning were in fact competitive. ASPR § 21-126(c)(l)
(1976 ed.) provides in part:

-
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"A rontract shall be reported as 'price
competition' 1f offers wars solicited and
reaceived from at least two responsible
offercors capable of satisfying the Covarn-
ment's requiremsnts wholly or partially,
and the award or avards were made to the
offeror or offerors submitting the lowest
evaluated pricas, * ® a"

ASPR § 3-807(b)(1) (1376 ed.) provides:

"Price competition exists if offers are solicited

and (1) at least two ronponlible offarors (i1) who
can satisfy the purchaser's * % % requirements (iii)
indepandently. contend for a contract to be rvarded

te the rczponaivo and responsible offeror submitting
the lowest evaluated price (iv) by submitting priced
offars rasponsiva to the expresced requirements of
the soliciiation. Whether there is prize competition
for a given procurement is a matter of judgment to be
based on evaluation of whether each of the foregoing
conditions (1) through (iv) is satisfied, * & #"

Kinnett points out that neither of thoss regulstions mentions price
spread, and contends that "buth have been satisfied in every respsct.”
Kinnett further argues that, in any case, procurements of the items in
question at Fort Benning as small business set-asides had in fact
resulted it yveasonable prices, as evidenced by two "Prica Resscnable-
ness" memoranda preparsd by the contracting officer in commection with
the last grocurement of milk and ice cream at Yort Bemning., under which
sward was made to Kinnett. In one, the contiacting officer states:

"Proposed pticén are considered fair and reasonable
based on adequate competition received and favorable
conparison with previous pricen paid, * # #

* * * * *

"& & & tha prcposed award prices are considered fair
and reasonable."”

-.1””’<1n\
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In the sscond, the contracting officer states that "[blesed on
sdequate compstition received, price history and current trends ths
proposed mward prices are considersd fair and reasgonadbls.”

Kinmett also sllages that the prices at which it received the
previovs swards at Yort Bamning were lower than those of other sup-
pliers at four peighboring militsiy inst:ilations and at supermarksts
in tha Yort Beaning srea; that Kinnett's location should be irrelevant;
and that, had Kinnatt known that the contracting officer was concerned
with the differeaces in bidders' prices, it would have d<-! higher than
1t did so that ite bids would have heen closer to the second low bids,

I, response to Kinnett's nu&-nnt-, the contracting officer
states that he used s 6~percent price range between mmall business

bidders only as a guide in deternining whethar to sset asids the procure-
ment, not 45 a "hard and faat rule"; that when he prepared the two "Price

Russonali..eness” memoranda in issue he was new to the milk industry and
lacked the axperience and expertise to question prices recaived; that
thres of the "neighboring installations” tn which Kinnett compares ita
prices under previous swards are in Bouth Carolina where milk prices
sre "historically” higher than in, ,Gaorgia; that Kinnett's. comparison
of its prices to. co-trcul outlets is inaccurate and irrelevant; Lhat
Kinoett's location was onlly one consideration in the overall deciuion
process; and that the previous large price spreoads hatween Kinnett and
tha other bidders indicated that those bidders were not in fact in a
competitive position rather than that Kipnett was intentionally
bidding lower than it otherwise would have,

In regard to ASPR § 21-126(c)(1) (1976 ed. ), the contracting
officer points out that the regulstion rslates to reporting the extent
and kind of a Procurm». competition for statistical purposes only
and does not involve rsasonableness of pricc. Pinally, concerning
ASPR § 3-807(b)(1) (1976 ed.), he argues in &ffect that "price competi-
tion" does mot of itself emsure that avard will be made at a reasonable
price, but rathcr that the ad 'quacy of such competition is the key
factor, which he has detsrminad to be ine  fficient in previous procure-
sents of ailk and ice crsam products at Fort Benning.

Bids under IFB No. DSA13H-76-3~8570 were openad on November 3,
with the following results:
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Apparent low responsive,
Grwp responsible bidder Size
I (Restricted) Dempssy Bros. Dairy emall businecs
II (Unreatricted) Plav-O-Rich, Ianc. large business
III (Unrestricted) Kinnett ssall business
IV (Unrestricted) Kinngtt ~ small business

On Novamber 14, Kinnett obtained a temporary restraining order
in the United States District Court for the Middle District of Georgia
against the eward of any of the four groups. On Novembar 24, the
tsmporary restraining order was vacated as to groups I, III, and IV,
and a preliminary injunction against the sward of Group 1I was lssued
until further order of the court after our Office has mude a datermina-
tion on Kimnett's protest.

Under saction 15 of the Small Business Act, 15 'U.8.C. § 644 (1970),
and its implementing regulations, procuremsnts clesarly may be negotiated
with ssall businessss. at higher prices to the Government than those that
are otherwise obtainabls through unrestricted competition., See 53 Comp.
Gen. 307 (1973); 41 Comp. Gen. 30§, 315 (1961). However, as indicated
in ASPR § 1-706.5(a) (1) (1976 ed.), the prices at which awards under
those procuremeuts are made sust in fact be reasonable, See also Park
!llnuflcturi_gi len!. c.ntu!.:z Tool Company, B-183330, B-185331, 3-185776.
Arpil 1le, 76, 76-1 CPD 260. MNorsover, ws agree with the eontuct:lns
officer that, on the basis of ASPR § 1-300.1 (1975 ed.), as well as the
language of ASPR § 1-706.5(a) (1) (1976 ed.) itself, the prices sust bas
arrived at through "adequate," or "sufficient,” competition. In this
connection, ASPR § 3-807.1(b)(1)b (1976 ed.) provides in part:

"If couditions (1) through (iv) in a [ASPR §
3-807.1(b)(1)a) above [quoted sbove] are met, price
compatition may be presumed to be 'adequate' unless
the purchaser (e.5., the contracting officer) findas
that:

* * * * *

e
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"(11) The low competitor hss such a determinative
advantage ovar tha othar compatiters that he
ia practically immune to the stimulus of

competition in proposing a price & # &V

Ses also M%t: Transfer and Storage Company, B-182635, March 26,
1’75' 75-1 .

Determinations under ASPR . 1-706.5(a) (1) (1976 ed.) concerning
both price reasonablensss and wvhetber adequate competition may
reasonably bs anticipated are basicelly business judgments requiring
the exercise of broad discration by the coutracting officer. See
Falcon 55% gqm!; Akron Rule %ﬁr,géon. B-187024, Xovember 16,

6, 76=2 CFD Al18; Comp. Gen. 228 (1 . Thu'o!or., in review-
ing a set-aside protesat situation, our Office will not substitute
its judgment Zor that of the contvacting officer snd will sustain

determinations concerning those mztters absent bad faith or fraud.
Tenco Constryction Company, ¥-137137, Deceamber 21. 1976, 76-2 CPD

512; A5 Comp. Gen. supra.

Upon rm-v of the entire record and cmidoution of the
positions set forth above, wa cammot conclude.that the decision to
sat aside ouly Gtoup I, on the basis that neithcr uloquat. competition
nor reasonable prices could reasonably be mticip-tod for the othei
three groups, was arbitrary or made in bad fiith, slthough it may in
fact be open to quastion by ons whose conclusion based upon the same
facts and circumstances differs. Moreover, in view of ASPR §
3-807.1(d)(1)b (1976 ed.), the use of a price spread concept in
making those determinations would not appear to ba improper.

Accordingly, the protest is denied.
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